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Horizontal and Vertical Exhaustion in the Additional Insured Context

Construction project owners and general contractors (“upstream parties”) usually require that their subcontractors (“downstream parties”) procure certain minimum limits
of Commercial General Liability insurance on a primary/non-contributory basis that names the upstream parties as additional insureds. Parties may assume that the
contract language dictates the priority of insurance coverage available to them — i.e. that the downstream parties’ primary and excess policies will react first when the
upstream party seeks coverage as an additional insured for damages arising out of the downstream party’s work. However, disputes arise when a downstream party’s
primary CGL policy is insufficient to cover the loss. Although the parties may assume that the downstream party’s excess policy responds before the upstream parties’
primary policies, some courts have held otherwise.

Courts have recognized two legal theories on assigning priority of insurance coverage: “vertical” and “horizontal” exhaustion. Vertical exhaustion is the theory that pri-
mary and excess policies purchased by the downstream parties must pay before any policies purchased by the upstream parties. Typically, vertical exhaustion reflects
the intent of the parties seeking to transfer risk to the downstream party. By contrast, horizontal exhaustion is the theory that the downstream party’s excess policy is not
triggered unless all applicable primary policies have been exhausted, including the upstream parties’ own primary CGL insurance.

lllustrative Example
General Contractor enters into a subcontract with Subcontractor. Subcontractor is required to procure $2 million of primary CGL coverage and $5 million dollars of excess
coverage on a primary and non-contributory basis, naming General Contractor as an additional insured. General Contractor also has its own insurance consisting of $2

million dollars of primary CGL coverage and $5 million dollars of excess coverage.

An injury occurs on the construction project arising out of Subcontractor’s work. Judgment is entered against Contractor and Subcontractor in the amount of $8 million
dollars. The order of payment amongst Subcontractor’'s and General Contractor’s insurance policies depends on whether vertical or horizontal exhaustion is applied:

Vertical Horizontal
Exhaustion Exhaustion
Subcontractor's $2 million in Subcontractor's $2 million in
primary coverage. primary coverage.

General Contractor's $2 million in

Subcontractor's $5 million in i
primary coverage.

€XCess coverage.

General Contractor and
General Contractor's primary Subcontractor excess carriers pay
coverage pays $1 million. $2 million each.

The following survey identifies which jurisdictions have recognized either vertical or horizontal exhaustion to determine the priority of insurance coverage for losses im-
plicating multiple policies within the additional insured context. It should be noted that few states have dealt with this issue, and that all states lack high court authority

on the matter.

Disclaimer: This survey is current as of 5/2018. This material is made available for gen-

eral informational purposes only. The field of insurance law is ever-evolving, and courts ‘ 7 . ) ) . )

may change their views at any time. Readers are advised to independently verify the SAXE DOERHBENGER (g VITAPC For more information or questions on exhaustion strategies, please
information contained herein. This material is not intended to, and does not constitute, L_) .L/ contact us at coverage@sdvlaw.com.

legal advice, nor is it intended to constitute a solicitation for the formation of an attor- Connecticut # California # Florida
ney-client relationship.
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Applicable Exhaustion Rule for Additional Insured Disputes

- Highest Court applies vertical exhaustion when analyzing additional insured coverage
- Lower Court or Federal Court applies vertical exhaustion when analyzing additional insured coverage
- Highest Court applies horizontal exhaustion when analyzing additional insured coverage

- Lower Court or federal court applies horizontal exhaustion when analyzing additional insured coverage
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m Applicable Rule Relevant Authority

N/A
No authority

The Eighth Circuit, following and predicting Arkansas law, held that an indemnity agreement controls which policies are ex-

Vertical hausted first, not the policy’s “other insurance” clause. As such, an insured’s primary and excess policies had to be exhaust-
ed before an additional insured’s policies could be triggered in a manufacturer/retailer dispute. Wal-Mart Stores, Inc. v. RLI
Arkansas Ins. Co., 292 F.3d 583 (8th Cir. 2002).

— N/A
L] No authority
Colorado

f N/A
No authority
Deleware

SAXE DOERNBERGER g! VITA, FC.

Connecticut # California # Florida




Horizontal and Vertical Exhaustion | 5

State Applicable Rule Relevant Authority

ey Applying Florida law, the Eleventh Circuit held that pursuant to an insurance policy’s “Other Insurance” clause, an additional
N/A insured’s own primary liability policy provided coverage before the excess policy on which it was an additional insured. See

Florida United Educators Ins. v. Everest Indem. Ins. Co., 372 Fed. App’x. 928 (11th Cir. 2010).

N/A
No authority

An lllinois appellate level court held that an insured must first exhaust all available primary insurance coverage, including
Horizontal uninsured periods and self-insured periods, before an excess policy can be invoked. See Kajima Constr. Servs., Inc. v. Tokio
lllinois Marine & Fire Ins. Co., 368 IIl.App.3d 665 (lll. App. Ct. 2006).

T N/A
\—> No authority

‘ A Kentucky federal court held that the plain language of the policies and the indemnity agreement required the exhaustion of
Vertical the insured’s primary and excess policies before the additional insured’s policies could be triggered in a wrongful death ac-
Kentucky tion. Chandler v. Liberty Mut. Ins. Group, 2005 WL 5629027 (E.D. Ky. Nov. 3, 2005), aff'd 212 Fed. Appx. 553 (6th Cir. 2007).

N/A
No authority
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State Applicable Rule Relevant Authority

No authority N/A
Massachusetts

e

&

e
ES No authority N/A
Minnesota

‘ The Missouri Court of Appeals held that, pursuant to an indemnity agreement, an insured’s primary and excess policies had
Vertical to be exhausted before the additional insured’s own policies could be triggered in the context of a construction project. Fed.
Missouri Ins. Co. v. Gulf Ins. Co., 162 S.W.3d 160 (Mo. Ct. App. 2005).

S No authority N/A
Nebraska

v

i
No authority N/A
New Hampshire

~

f,,_f No authority N/A
New Mexico
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State Applicable Rule Relevant Authority

—
Lo No authority N/A
North Carolina

No authority N/A
— No authority N/A
Oregon

-

LR No authority N/A
Rhode Island

w»
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State Applicable Rule Relevant Authority
:J No authority N/A
South Dakota

The Fifth Circuit, following and predicting Texas law, held that an indemnity agreement between insureds or a contract with
an indemnification clause may shift an entire loss to a particular insurer, notwithstanding the existence of an “other insur-

Vertical ance” clause in its policy. As such, the additional insured was not liable for the full amount in settling an underlying personal
injury action per the terms of its indemnity agreement. Am. Indem. Lloyds v Travelers Prop. & Cas. Ins. Co., 335 F.3d 429
(5th Cir 2003).

V No authority N/A
Vermont

Dj No authority N/A
Washington

¥

Q No authority N/A
Wisconsin
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