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Defective Construction as an "Occurrence"

Standard commercial general liability (“CGL”) policies cover bodily injury and property damage caused by an “occurrence,” which is in turn defined as an “accident.” For
claims arising out of defective construction, courts have applied different interpretations of the “occurrence” definition.

There are many nuances among the states on this issue, although generally most fall into one of three analytical camps:

(1) Some states hold that defective or faulty workmanship is an “occurrence,” provided the construction contractor did not intend to cause damage. This
analytical framework reserves the analysis concerning whether certain aspects or items of damage (for example, the faulty work itself) are uncovered due to
exclusionary provisions.

(2) Many states have held that defective or faulty workmanship which causes damage to other work or property is an “occurrence.” This framework can often
lead to coverage for most damage that results from the faulty work — for example, the cost to replace wet dry wall as a result of faulty window installation.
However, the analysis may be complicated by court interpretation of what constitutes “other work or property.” For general contractors in some states, the entire
construction project might be considered their work, leaving them without coverage despite the fact that, at first glance, the case law seems favorable.

(3) Finally, a small number of states find that defective or faulty workmanship is never an “occurrence.” Courts taking this approach typically cite to one of two
rationales: either the contractor was contractually obligated to provide work free from defect; or the contractor should have foreseen that it would be
responsible for correcting defects in its work. Courts will often cite to the concept that correcting deficient work is a “business risk” for contractors which is not
intended to be covered by insurance.

The map on the following page identifies how each state has analyzed the issue of whether defective construction qualifies as an “occurrence.” A state colored dark
blue indicates that the jurisdiction’s highest court has found defective construction to be an “occurrence.” These states, almost universally, follow the reasoning set
forth in number 1, above. States with statutes to the same effect are likewise shaded dark blue, and the statute identified in the table under Relevant Authority.

A state colored dark red, conversely, indicates that the jurisdiction’s highest court has held that defective construction is never an occurrence. These states generally
follow the framework set forth in number 3, above.

Light blue and light red shading show trends, based on lower court or federal court authority. In these jurisdictions, courts may take the “middle of the road” approach
set out in number 2, above. Often, in these states, whether the insured has coverage is dependent upon other factors, such as whether the court views the entire project
as the contractor’s work.

Lastly, where caselaw and/or statutes are conflicting or unclear, the state is shaded yellow.

Disclaimer: This survey is current as of 3/2022. This material is made available for gen-

eral informational purposes only. The field of insurance law is ever-evolving, and courts r ) ) ) . )
may change their views at any time. Readers are advised to verify the information con- SARE DOTRNBERGER A VITA T For more information or questions on exhaustion strategies, please
tained herein independently. This material is not intended to, and does not constitute, , I J v contact us at coverage@sdvlaw.com.

legal advice, nor is it intended to constitute a solicitation for the formation of an attor-

ney-client relationship.
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Defective Construction as an "Occurrence"”

- Highest Court has found defective construction to be an ocurrence (or by state staute).
- Tending towards coverage; only lower state court or federal court authority exists
- Highest Court has found defective construction not to be an occurrence.

Tending against coverage; only lower state court or federal court authority exists

Unclear, cases/legislation conflict.

|:| No decision.

A
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State

Arkansas

Colorado

Delaware

P

Florida

Policyholder
Impact

Favorable

Favorable

Favorable

Unfavorable

Favorable

Relevant Authority

Fejes v. Alaska Ins. Co., 984 P.2d 519 (Alaska 1999).

ARK. CODE ANN. § 23-79-155; see also Essex Ins. Co. v. Holder, 261 S.W.3d 456 (Ark. 2008); Lexicon, Inc. v. Ace Am. Ins.
Co., 634 F.3d 423 (8th Cir. 2011); J-McDaniel Co., Inc. v. Mid-Continent Cas. Co., 761 F.3d 916 (8th Cir. 2014).

CoLo. Rev. STAT. § 13-20-808 (2010); Graystone Constr. Inc. v. Nat'l Fire & Marine Ins. Co., 661 F.3d 1272 (10th Cir. 2011).

Brosnahan Builders, Inc. v. Harleysville Mut. Ins. Co., 137 F. Supp. 2d 517 (D. Del. 2001), aff'd 2003 WL 146486 (3rd Cir. Jan.
21, 2003), but see AE-Newark Assocs., L.P. v. CNA Ins. Companies, 2001 WL 1198930 (Del. Super. Ct. Oct. 2, 2001).

U.S. Fire Ins. Co. v. J.S.U.B., Inc., 979 So0.2d 871 (Fla. 2007); Auto-Owners Ins. Co. v. Pozzi Window Co., 984 So. 2d 1241
(Fla. 2008).

A
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Policyholder

State
Impact

Relevant Authority

HAaw. REv. STAT. § 431:1-217 (2011); Burlington Ins. Co. v. Oceanic Design & Constr., Inc., 383 F.3d 940 (9th Cir. 2004);
Unclear Group Builders, Inc. v. Admiral Ins. Co., 231 P.3d 67 (Haw. 2010); State Farm Fire & Cas. Co. v. Vogelgesang, 834 F. Supp.
2d 1026 (D. Haw. 2011); Evanston Ins. Co. v. Nagano, 891 F. Supp. 2d 1179 (D. Haw. 2012).

Favorable ACUITY, a Mut. Ins. Co. v. M/I Homes of Chicago, LLC, et al., 2023 WL 8266295, DKT NO. 129087 (lll. 2023).

Favorable Nat'l Sur. Corp. v. Westlake Invs., 880 N.W.2d 724 (lowa 2016).

Martin/Elias Properties, LLC v. Acuity, 544 S.W.3d 639 (Ky. 2018), Cincinnati Ins. Co. v. Motorists Mut. Ins. Co., 306 S.W.3d

Unfavorable 69 (Ky. 2010); but see Bituminous Cas. Corp. v. Kenway Contracting Inc., 240 S.W.3d 633 (Ky. 2007).

Kentucky

’ Favorable Peerless Ins. Co. v. Brennon, 564 A.2d 383 (Me. 1989)
Maine

A
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Policyholder

State
Impact

Relevant Authority

* Unfavorable Am. Home Assurance Co. v. AGM Marine Contractors, Inc., 379 F. Supp. 2d 134 (D. Mass. 2005); Davenport v. U.S. Fid. &
a5 Guar. Co., 778 N.E.2d 1038 (Mass. App. Ct. 2002).

Massachusetts

O’Shaughnessy v. Smuckler Corp., 543 N.W.2d 99 (Minn. Ct. App. 1996); Aten v. Scottsdale Ins. Co., 511 F.3d 818 (8th Cir.
Favorable 2008)
Minnesota

Cir. May 12, 2020)

- Favorable Auto-Owners Ins. v. Home Pride Companies., 684 N.W.2d 571 (Neb. 2004); but see Cizek Homes v. Columbia Nat'l Ins. Co.,
Nebrask 853 N.W.2d 28 (Neb. App. 2014).
epraska

D.R. Sherry Constr., Ltd. v. Am. Family Mut. Ins. Co., 316 S.W.3d 899 (Mo. 2010); Columbia Mut. Ins. v. Epstein, 239 S.W.3d
‘ Unclear 667 (Mo. Ct. App. 2007); Village at Deer Creek Homeowners Ass'n, Inc. v. Mid-Continent Cas.Co., 432 S.W.3d 231 (Mo. Ct.

App. 2014); but see Am. Family Mut. Ins. Co. v. Mid-American Grain Distrubutors, LLC, No. 19-2050, 2020 WL 2373986, (8th
Missouri

A
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State Policyholder Relevant Authority
Impact
High Country Assocs. v. New Hampshire Ins. Co., 648 A.2d 474 (N.H. 1994); Webster v. Acadia Ins. Co., 934 A.2d 567 (N.H.
Favorable 2007)
New Hampshire

. Favorable Pulte Homes of New Mexico, Inc. v. Indiana Lumbermens Ins. Co., 367 P.3d 869 (N.M. Ct. App. 2015).

New Mexico

‘ ABT BIdg. Prods. Corp. v. Nat’l Union Fire Ins. Co., 472 F.3d 99 (4th Cir. 2006); Travelers Indem. Co. v. Miller Bldg. Corp., 97
Favorable :
North Carolina Fed. Appx. 431 (4th Cir. 2004).

Ohio Northern University v. Charles Construction Services, Inc., 155 Ohio St.3d 197, 120 N.E.3d 762 (Ohio 2018); Westfield
Unfavorable Ins. Co. v. Custom Agri Sys., Inc., 2012 Ohio 4712, 979 N.E.2d 269 (Ohio 2012); Allied Roofing, Inc. v. W. Reserve Group,
2013 Ohio 1637 (2013).

. Unfavorable Oak Crest Constr. Co. v. Austin Mut. Ins. Co., 998 P.2d 1254 (Or. 2000); Wilmar Dev., LLC v. lllinois Nat'l Ins. Co., 726 F.
Supp. 2d 1280 (D. Or. 2010).

Oregon

A
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Policyholder

State
Impact

Relevant Authority

h Favorable General Acc. Ins. Co. of America v. American Nat. Fireproofing, Inc., 716 A.2d 751 (RI 1998); Aetna Cas. & Sur. Co. v. Con-
Rhodé Island sulting Envtl. Engineers, Inc., 1989 WL 1110231 (R.l. Super. Ct. June 20, 1989).

Favorable Corner Constr. Co. v. U.S. Fid. & Guar. Co., 2002 SD 2, 638 N.W.2d 887.
South Dakota
Favorable Lamar Homes, Inc. v. Mid-Continent Cas. Co., 242 S.W.3d 1 (Tex. 2007).
Texas

Favorable Transcont’l Ins. Co. v. Engelberth Constr., Inc., 2007 WL 3333465 (D. Vt. Nov. 8, 2007).
Vermont

A
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State Policyholder Relevant Authority
Impact
. Favorable Yakima Cement Prods. Co. v. Great Am. Ins. Co., 608 P.2d 254 (Wash. 1980).
Washington

' Favorable Am. Family Mut. Ins. Co. v. Am. Girl, Inc., 673 N.W.2d 65 (Wis. 2004).

Wisconsin

A
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