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Case Alert

Goodbye Weedo, Hello Cypress:
New Jersey Supreme Court Holds That Consequential Damage 

from Defective Construction is an “Occurrence”
In July of 2016, the New Jersey Supreme Court de-
finitively concluded that unintended property damage 
to construction project work, resulting from faulty 
or defective workmanship, qualifies as an “occur-
rence” under the standard Commercial General Li-
ability (“CGL”) policy. The landmark case, Cypress 
Point Condominium Association, Inc. v. Adria Towers, 
L.L.C., et al. 2016 N.J. LEXIS 847 (N.J. Aug. 6, 2016), 
shifts the pendulum in New Jersey, where prior legal 
precedent, most notably Weedo v. Stone E. Brick, 405 
A.2d 788 (N.J. 1979), caused lower state and federal 
courts in New Jersey to conclude that project damage 
caused by faulty work was not an “occurrence.”

Historical Context
There has been a longstanding debate between pol-
icyholders and insurance companies as to whether 
property damage to construction project work caused 
by defective/faulty construction is considered an “oc-
currence” (defined as an accident) under a standard 
CGL Policy. Courts across the country have grappled 
with this question and have issued conflicting opin-
ions as to the meaning of “occurrence.” The majority 
view holds that unforeseen property damage to proj-
ect work is fairly considered “accidental” and thus an 
“occurrence.” However, appellate and lower courts 
from a number of states (including Pennsylvania, 
New York, and Kentucky) have reached the opposite 
conclusion, finding that a CGL policy is not intended 
to cover a contractor’s own faulty work. Many of the 
courts applying the minority viewpoint have cited to 
the 1979 New Jersey Supreme Court decision of Wee-
do v. Stone E. Brick, which held that damage to proj-
ect work (faulty masonry) was not covered because of 
an exclusion for property damage to work performed 
by or on behalf of the named insured (identified as  
exclusion ‘o’). The Weedo court thus stated that  

“[t]he consequence of not performing well is part of 
every business venture [and] the replacement or repair 
of faulty goods and works is a business expense to be 
borne by the insured-contractor. . .” Id.  The impact 
of Weedo, however, as the flag-bearing decision for 
the minority viewpoint, has been marginalized by the 
Cypress court, which distinguished Weedo on its facts 
and joined the majority of appellate courts which hold 
that project damage resulting from faulty workman-
ship constitutes an “occurrence” under a CGL policy. 

Background
Cypress involved a high-end condo construction proj-
ect located in Hoboken, New Jersey, which sustained 
water infiltration as a consequence of faulty work 
performed by subcontractors of the project developer 
(including allegedly careless work on the roof, gut-
ters, façade, windows and doors). The developer was 
sued by the Cypress Point Condominium Association 
(“Association”) for the water related damages and 
turned to its CGL insurers for defense and indemnity 
coverage. Relying on Weedo and subsequent New Jer-
sey case precedent (most notably Firemen’s Ins. Co. 
of Newark v. National Union Fire Ins. Co., 904. A.2d 
754 (N.J. Super. App. Div. 2006), the insurers denied 
the developer’s claim. The Association brought suit 
in New Jersey superior court against the developer’s 
insurers, seeking a declaration that their claims were 
covered. 

Court Proceedings
The trial court decided the parties’ dispute over the 
meaning of “occurrence” on a motion for summary 
judgment. Citing to the established New Jersey case 
precedent, the trial court agreed with the insurers and 
granted summary judgment in their favor. On ap-
peal, the New Jersey appellate court reversed, find-
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ing that the damages in question were accidental and 
thus satisfied by policy’s definition of “occurrence.” 
The matter was referred to the New Jersey Supreme 
Court, which unanimously affirmed the decision of 
the appellate court, stating that “the term ‘accident’ 
. . . encompasses unintended and unexpected harm 
caused by negligent conduct. That construction of the 
term accident as it relates to an ‘occurrence’ in a CGL 
policy aligns itself with both the commonly accepted 
definitions of accident and the legal import to the term 
both by this court and other jurisdictions.”  Id. 

Discerning Weedo
Acknowledging the significance of Weedo as “regular-
ly cited by both state and federal courts as the leading 
case on the issue,” the Cypress court further discussed 
the critical distinction between the pre-1986 general 
liability insurance language at issue in Weedo (which 
involved an assessment of exclusion ‘o’) and the cur-
rent, post 1986 standard general liability insurance 
language that it was asked to examine (which did not 
contain such exclusions):

Weedo and its progeny were decided based upon 
exclusions contained within the pre-1986 CGL 
policy, rather than an interpretation of the poli-
cy’s terms granting coverage in the first instance.  
. . . Weedo is not relevant to the determination of 
whether there has been an ‘occurrence’ under the 
terms of the ‘insuring agreement’ because in Wee-
do, the insurer conceded that the ‘insuring agree-
ment’ granted coverage and asserted that the sole 
issue . . . was whether the exclusions’ precluded 
coverage. . . . In any event, under our interpreta-
tion of the term ‘occurrence’ in the policies, con-
sequential harm caused by negligent work is an 
‘accident.’ . . . See Weedo, supra, 81 N.J. at 249, 
405 A.2d 788 (noting that CGL policies do ‘not 
cover an accident of faulty workmanship but rath-
er faulty workmanship that causes an accident’).  
 

Id. (internal citations and quotations omitted). 

Legal Significance
The Cypress case represents a significant victory for 
CGL policyholders, as it not only adds New Jersey to 
the list of contractor-friendly states that consider un-
intended consequential damage to project work to be 
an “occurrence,” but also substantially weakens any 
reliance by insurers upon Weedo in those jurisdictions 
(such as New York) where this pivotal issue has not 
been resolved by the highest court. 

SDV is proud to be a part of this landmark decision 
as counsel for amicus curiae, Turner Construction 
Company, providing insights on the evolution of the 
relevant standard CGL policy language (distinguish-
ing the policy language at issue in Weedo), and high-
lighting the key cases nationwide that have addressed 
this issue in favor of policyholders. To view the  
Cypress court decision in its entirety, click here.  
To view SDV’s amicus brief, click here. For more 
information about this case, contact David G. Jordan 
at dgj@sdvlaw.com or 203-287-2111 or Gregory D.  
Podolak at gdp@sdvlaw.com or 203-287-2114.
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