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Case Alert

Fifth Circuit Interpretation of Louisiana Oilfield Indemnity Act 
Further Threatens to Dismantle the Risk Transfer Process

In a ruling with grave implications to additional in-
sured coverage and the risk transfer process, the Fifth 
Circuit overturned the Eastern District of Louisiana, 
broadening the application of the Louisiana Oilfield 
Indemnity Act (“LOIA”) to void indemnity and addi-
tional insured (“AI”) coverage.1    

Background
Vertex Services (“Vertex”) performed salvage work on 
a platform previously used on a decommissioned well 
for Tetra Technologies, Inc. (“Tetra”). Vertex agreed 
to indemnify Tetra for injuries sustained by Vertex’s 
employees, as well as list Tetra as an additional in-
sured under its general liability insurance policy is-
sued by Continental Insurance Co. (“Continental”) 
(“Agreement”). 
 
An accident occurred when a bridge connecting two 
offshore platforms in the Gulf of Mexico collapsed. 
A Vertex employee fell 70-80 feet into the water. The 
employee sued Tetra, and Tetra subsequently settled 
the suit. 

Tetra sought indemnity and AI coverage from Vertex 
and Continental to recover the settlement cost. The 
Eastern District of Louisiana found that LOIA did not 
void the indemnity or AI coverage, because there was 
no “functional nexus” between the Agreement and a 
well. On appeal the Fifth Circuit reversed. 

Louisiana Oilfield Indemnity Act
LOIA is applicable to “agreements pertaining to wells 
for oil, gas, or water … to the extent those provisions 
apply to death or bodily injury to persons.”2 LOIA 
prohibits any provisions in agreements which provide 
defense or indemnity 

to the indemnitee against loss or liability for 
damages arising out of or resulting from death 
or bodily injury to persons, which is caused by 
or results from the sole or concurrent negligence 
or fault (strict liability) of the indemnitee, or an 
… employee … who is directly responsible to the 
indemnitee.3 

The term “agreement” in LOIA refers to any agreement 
“concerning any operations related to the exploration, 
development, production, or transportation of oil, gas, 
or water …including but not limited to … plugging, or 
otherwise rendering services in or in connection with 
any well....”4 Further, LOIA prohibits the use of ad-
ditional insured endorsements, or any other form of 
insurance protection, which would act to “frustrate or 
circumvent the prohibitions of the statute.”5 

The Fifth Circuit’s Analysis 
The Fifth Circuit recognizes a two-part test to de-
termine if LOIA applies to invalidate any indemnity 
provision contained in or collateral to that agreement: 
(1) the agreement must pertain to an oil, gas, or water 
well; and (2) the agreement is related to exploration, 
development, production, or transportation of oil, gas, 
or water. In determining whether an agreement per-
tains to a well, “the decisive factor in most cases has 
been the functional nexus between an agreement and 
a well or wells.”6  

In making its determination, the Court relied upon 
the Louisiana District Court’s findings in Wilcox v. 
Max Welders, L.L.C.7, Howell v. Avante Servs., LLC8, 
and Teaver v. Seatrax of La9. Each of these cases in-
volved agreements to perform work in connection 
with “plugging and abandoning” wells. Tetra attempt-
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ed to distinguish these cases by arguing that salvaging 
a decommissioned platform is one step removed from 
plugging or decommissioning a well. However, the 
Court rejected the argument because “it ignores the 
fact that regulations generally require the removal of 
an oil platform in connection with a decommissioning 
operation.”10 Accordingly, the Court concluded “that 
a contract for salvaging a platform from a decommis-
sioned oil well has a sufficient nexus to a well under 
LOIA.”11 

Although the matter was ultimately remanded to the 
District Court for a determination of whether Loui-
siana law applies, the Court affirmatively held that if 
Louisiana law is found to apply, Tetra cannot obtain 
indemnity or AI coverage as the Agreement would be 
voided by LOIA.12 

Conclusion: Protecting AI Coverage
Although it is not discussed in the Court’s recent de-
cision, the Fifth Circuit has previously recognized 
an exception to LOIA, allowing for additional in-
sured coverage under limited circumstances.13 Often 
referred to as the “Marcel Exception,” the exception 
prevents an agreement which names a party as an ad-
ditional insured from being voided by LOIA, even if 
the agreement requires additional insured coverage 
for a party’s sole or concurrent negligence, if the addi-
tional insured pays the additional cost associated with 
being named as an additional insured on the indemni-
tor’s policy.14  To fulfill the requirements of the Marcel 
Exception, the agreement to pay the additional premi-
um is expressed in the service agreement.15   

Accordingly, when entering into an agreement related 
to a well, whether operational or otherwise, it is pru-
dent to conduct a choice of law analysis to determine 
if LOIA will potentially void any indemnity or insur-
ance provision included therein. Further, carefully 
drafting your agreement to avoid LOIA from voiding 
your AI coverage should be considered. Agreements 
should be carefully drafted to avoid the harsh conse-
quences of LOIA on the risk transfer process. 

For more information about the policyholder impli-
cations of this case, please contact Celia B. Keniry at 
cbk@sdvlaw.com or 203-287-2126; Tracy Alan Saxe 
at tas@sdvlaw.com or 203-287-2101; or Richard W. 
Brown at rwb@sdvlaw.com or 203-287-2115.
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