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Case Alert

Florida Supreme Court Denies Review  
of Chinese Drywall Case

A recent Florida Supreme Court decision could create 
a hurdle for policyholders pursuing first-party coverage 
in the construction defect realm. On August 22, 2016 
the Florida Supreme Court denied review of the Second 
District Court of Appeals’ pro-insurer decision, leaving 
intact a narrow interpretation of the commonly used en-
suing loss exception.

The Peeks were forced to leave their home due to 
noxious, sulfuric fumes from Chinese drywall, and 
sought coverage from their all-risk homeowners’ in-
surance policy. American Integrity Insurance Compa-
ny (“American Integrity”) denied coverage, citing the 
exclusions for latent defects, corrosion, pollutants, and 
faulty, inadequate, or defective construction materials.1   
The trial court granted American Integrity’s motion for 
a directed verdict, and the Peeks appealed. The Second 
District Court of Appeal affirmed, and the Florida Su-
preme Court denied further appeal.2 Thus, the Second 
District’s decision stands, and the Peeks are left without 
coverage. 

The Peeks argued that the damage occasioned by the 
sulfuric emissions to their home should qualify under an 
“ensuing loss” exception to the latent defect exclusion. 
Though the Peeks’ all-risk insurance policy excluded 
coverage for latent defects and defective construction, 
it provided coverage for covered losses ensuing from 
excluded losses. The Peeks conceded that the drywall 
itself was excluded, but argued that humidity was the 
ensuing loss that made their home uninhabitable.3 The 
Second District disagreed, adopting a narrow interpre-
tation contrary to many other jurisdictions.4 The Second 
District found that the Peeks failed to meet their burden 

of establishing a covered loss resulting subsequent to 
the defective drywall, an excluded peril.5 The Second 
District noted that the loss caused by the release of sul-
furic gases originated from the Chinese drywall; thus, 
these losses were not “ensuing,” but were, instead, part 
of a single, excluded loss.6 
 
Similar issues have arisen in the context of asbestos 
cases, where the presence of asbestos, without more, 
was ruled insufficient to establish a covered loss unless 
the asbestos caused the structure to become unusable.7  
In the context of Chinese drywall, although incorpora-
tion of defective drywall into a building may constitute 
a physical loss because the building itself is damaged,8  
that loss would likely fall within the “defective con-
struction” exclusion.9 Likewise, the resulting noxious 
fumes likely fall within the pollution exclusion. Due to 
the potential applicability of these exclusions, a policy-
holder seeking to obtain coverage for loss due to Chi-
nese drywall would have to prove a subsequent covered 
loss, which ensued from the previous excluded losses.

Evidence of an ensuing loss is crucial to the policy-
holder’s success. Under Florida law, “[e]nsuing-loss 
exceptions are not applicable [] if the ensuing loss was 
directly related to the original excluded risk.”10 Chinese 
drywall cases stem in great part from the sulfuric odors 
emanating from the drywall, which Florida law does 
not recognize as a separate risk. Unless the loss can 
somehow be separated from the exclusions for drywall 
itself, policyholders will continue to lose out to defec-
tive construction, pollution, and latent defects.
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In the construction realm, policyholders should be sen-
sitive to the challenge that Florida’s treatment of “en-
suing loss” creates in evaluating coverage. The same 
principles that exclude coverage for Chinese drywall 
and asbestos could also apply in other contexts, such as 
mold, lead paint, or other defective materials that could 
potentially damage the property’s use or value without 
creating identifiable, physical damage to that property. 
Unfortunately, as Florida law currently stands, a con-
struction project affected by faulty materials (such as 
Chinese drywall, asbestos, lead paint, etc.) could leave 
owners and contractors liable for the costs of repair, 
with insurers able to hide behind the exclusions under 
which these defects have been classified.

For further information, or to discuss the possible ram-
ifications of this case, please contact C. Lily Schurra at 
cls@sdvlaw.com or 203-287-2138.
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